. 8 
* * 


ISS. 
K ae - 


* 


"A 


oy ES 


* 5 
6 


Printed for the. AV | 
 CooPER,. at the Glite i in P, 


— — 


Lr 3 
* N N 
* * I 


SAN ee 8 


9 
2 1 
P * 
3 } 
J. 
. 
* 5 


— 


* 

- 

* 
4 

x 

1. 

* 

7 

* 
j ** 


e 
82 
9 

* 


* 
- 


— * 1 
4 
* * 3 
174 
L * 
* - 
* ” 
+ 
+ 4 
* 
N p 
* 
* 
- 
* 
” on s 
* 7 — * 
8 4 * 
- 4 
. : 4 
. 
\ a e 
1 ö SW 
© - f 
5 * . - 
* 
4 
» 
- 
* 
- 
* P 
* 
% 7 
Y 1 
4 
* * 
. \ | 
— a PIP" 0 
| 1 + 
* ” 
1 . * Ls 
i F % 
n 
* 
: 
0 
* 
* 
- 
1 o 
* 
o > 
* * 
* 
EY 
* 
* 
» d 


ee 2 ers 


mn r = 


& © 


* 


TY yy 


__ 
= 4" 


8 
S 


n 0 


19 HONEST PRACTITIONERS | 
___ GENTLEMEN, 
N ERS O NAL Prefaces are com- 
monly unpleaſant, for which 
EReaſon I have avoided making 
ay; and took this Method, by 
| way of Dedication to you, not with 
; ſuch an Addreſs as Demetrius was 
| wont to fay, „That Knavery was 


oy 


, © the ready Way to Riches, and that 
| ce the caſting off of Virtue was the. 
© firſt Step to thriving in the World 
ays he, but the 
Fla (which is now-a-Dal 
acceptable, that a moderate 9 
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mendation paſſes for a Libel) ſtudy 
that Art, and you will do your 
Buſineſs without running a Riſque 


c 


* 


C 


EF. 


c upon the Seas, or any Hazards of 


« Merchandizing , Huſbandry or Law- 
<« ſuits : For ed is not one Man of 
a Million that is Proof againſt an 
artificial Flattery.” - But you, the 
Attornies at Law and Solicitors in 
Equity, in whoſe Power it is to be 
virtuous, and to build a fure Foun- 
dation for Happineſs, encouraged- 
thereto with the Profits of your vir- 
ruous Labours, and juſt Endeavours, 
you ſhould be, and I hope you all 
are, devoid of Flattery or any in- 
direct Conduct, or guilty of the "leaſt 
Diſguiſe or pretended Falſhood in 
your ſecret Directions to your Clients, 
Alcountenancing every Act that ſhall 
r itſelf to your View where the 
air” Appearance of Evil might call 
Conduct in queſtion; never en- 


8 
2 * 


ea Ne by ſecret or onal Reſer- 
02h , for Gs Profat « or Applauſe, 5 


to 
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n 

to over reach or oppreſs your Neigh- 
bour, or any ways to make the Pro- 

fits of your Employment the Deſtruc- 
tion of Mankind; not but that, as 
the Scripture fays, the Tales * 
worthy of his Reward : Hoping that, 

in 154 doing thereof, you will en- 
deavour, as far as is poflible in each 
of your Stations, to do as you would 
be done by; for it is in your Power 
to be the Inſtruments of doing nuch 
| Good, ox OF DOING A GREAT DEAL 
or Harm: I fay, i in doing Good, you 
will not only reap the 8 of - 
your Labours in this World, by ho- 

neſt induſtrious Means, but you alſo 
will be entitled (if you make a Con- 
ſcience in your Profits and in recon- 
ciling Differences) to all the Beati- 
* mentioned, Math. v. by being 5 


bo . { 2, 75 . 5 +: 
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upon thi Subject; give! me but Leave 5 


to add, that the following Shegts 


were compoſed, crude as they ax, 8 


3-4, 
* 


during ſome Interrals of * in * 1 


( vi) 

long and dangerous Ilneſs and I 
could not help communicating to 

you this rude and unpoliſhed Mo- 
del, in order, if poſſible, that ſome 

more accurate Pen might enlarge 
thereon, and lay ſuch a ſure and laſt- 

ing Foundation for Unanimity a- 
mongſt Mankind, which is not in 

my Power Agne, but chiefly, in 
yours to get accomplithed, and, 

by the "FEESENT FARLIA- 
MENT's wiſe Conduct, to reduce 
fome of thoſe Methods into Laws 
that I have laid down in the follow- 

ing Pages; for it is you that are 

greatly aggrieved and cenfured by 

Mankind, let the Fault be whoſe 
it will, you ought therefore to Join 

and apply to the ſupreme Power for 


. ſome Redreſs: To whom ſhould the 


| 1 0 Cie 4 comp Lobos of 7 Fa . 5 72 1 iſe by t 
3 to the Phyſician? We all agree here 
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ane many Things apparently evil to 
emoved and Prevenreg) and many” 
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SY duced; will any iy 734] oppoſe: 9 WW, ill 
nu. 7 wiſe Men. alſiſt in the Hecking 
thereof, that Offences and Oppreſſions 


= ay be removed, doubiful Laus ex- 
= prunged, good ones abridged ; and to 
be well executed, that quick and. ſpee- 

dy Tuftice might be done for the Re- 
covery of Right, many uſeleſs Offices 
; | vacated, fuſtice rendered leſs expen- 
ve, the Proceedings ſbortned, which 
= will make the Law leſs precarious, 
leſs tedious, and leſs uncertain : & 
that Men's P roperties would be there- 
by well ſettled and ſecured without 
Prejudice to the Publick, and evil 
Men and Matters \ebdireby would be 
diſcouraged. Who would not lend 
a hel ping-hand to this great Work ? 
I have only a few Words to add, 
that the Grievances herein mention- 


ed are not mine, but the Complaint, © 


of others, and that there is nothing of 
_ Offence given in theſe Sheets, or any 
ways intended by me towards Young, 
— of che Law; but if the A- 

buſe 


7 5 * 
eee ; : 


Ex VIII . 
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buſe is emoved, the Law will be bet- 

ter eſtabliſhed in Righteouſneſs; J 

| Weeding the Wheat it will thrive th 
better, and all good Men will re- 


Joice and ſay, that the Law is their 
Delight and Counſellor : 7 | 


"HE 


PRESENT STATE 


r 
PRACTICE and PRACTISERS 


OF THE 


4 3 A W. & 


PHIL AL E THE S. 


O OD Morrow, Philonomous, I was. 
Yeſterday at your Houſe, but had 
not the good Fortune to find you | 
at home. | 


PHILONOMOUS. 


SIR, I give you Thanks for that Favour: 
came from my Father's Houſe late laſt 
Night, but am glad that I am ſo happy as 
to meet you this Morning; I hope nothing 


| of any great Importance has happened to 9 
Vou ſince our laſt Meeting. 


T 
__, NorTHIiNs material; but I muſt diſcover 
to you the Uneaſineſs of Mind I labour un- _ 


.X2 
"I 
a 


4.4] 
der, in that my Father put me to learn the 
Practice of the Law; for now I am ſworn 
an ATTORNEY, and taken an Oath truly 
and honeſtly to demean myſelf in the Prac- 
tice of an Attorney, according to the beſt 
of my Knowledge and Ability. I find, by 


daily Experience, ſuch unequitable Pro- 


ceedings in the Practice thereof, that a Man 
of my Profeſſion can ſcarce act with Rea 
ſan and Conſcience, to do his Duty juſtly 
and honeſtly in that Station of Life, with- 
out doing ſome Act whereby he intends to 
over-reach his Adverſary, advance himſelf, 
or to oppreſs his Neighbour 5. which yeri- 


fies the Saying of the Poet: 
How deſp'rate is our Fate, 
hat Hazargs do we run? 
We: muſt be wicked to be Great, 
Aud to be juſt —-— undone. © 


For an Attorney can't avoid being ſecret to 


his Client's Intentions, who ought to judge . 


with Reaſon of the Juſtneſs of his Cauſe, 


whether it be good or bad; and to exerciſe 
that Rule of St. Paul, to have\a Conſti- 
ence void of Offence : which if he does 
not, is abbetting, encouraging, and aß 
ſiting the Party in an evi! Action, and is 
as criminal in the Act as the guilty Perſon. 


For whicli Reaſon ſcarce one of our Pro- 
Felſion can come within this Rule, but he 


muſt cither connive at Injuſtice, or ftarve. 
ek ay 1 "AT PRILON 


4 


LT ik g 
1 DENY that; for, if you act according 


to the Rules laid down in the Practice of 


the Laws and Cuſtoms of this Nation, I 
am of Opinion it is a good Juſtification for 


you in point of Conſcience before GOD and 


Man: But if you have any Exceptions to 
the Practice, or the Law in general, I ſhould 
be glad of the Pleaſure of hearing them. 


HIL AI. 


1 HAVE ſeveral, which I call Grievances ; * 
and the firſt is the Length and T eajonſneſs ; 


* the Lau; 


Tus ſecond, the Obſeurity of it; 
TEE third, the Uncertainty of it ; 


4 


Tn E firſt is the Length and Tediouſneſs 
of the Law, which ariſe from many Cauſes, 
and are generally the Conſequences of the 
W other three: For if we conſider what a Gor- 
bellied God the Law is ſwelled into, and 
che many great and INFINITE Vo- 

LUMES of Gloſſes, Commentaries and Ex- 
Doſitions; ſtuffed with Variety of Interpolati- 
ons and Opinions, which are as various as Men's 
Faces or Fancies; we ſhall find they have 


produced many unhappy Effects, which the 


Experience of almoſt every Man may judge 
of: And the Law is fo very voluminous, 


B 2 Ds that 


A ND the fourth, the Epen rueneſs of 


| 
| 
þ 
' 


1 
2 
el 
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that it can hardly. be read in many Years ; 


and when read, it is difficult to under- 


tand. For to collect all our Statutes, 


Laws, Caſes, Precedents, Opinions and 


Judę ments thereon, & c. would be an in- 


finite Task; exactly agreeable to what St. 


John ſaid of the Miracles of our bleſſed 


Saviour, Chap. xxi. ver. 25. That if they 


ſhould be written every one, I ſuppoſe the 


World could not contain the Books that 


 ſrould be written of the Laws of this little 


Nation, which might be compriſed in a 
few Pages, like the Laws of the 1/aelites, 
or rather in our Saviour's Woius, That 


Love is the fulfilling of all Laws; or 


that moſt excellent Golden Rule of Equity, 


Do as YOU WOULD BE DONE BY: 


Which, if it was more practiſed amongſt 
Mankind, Thouſands of Volumes muſt be 


turned into Waſte: paper, and then more of 
the Spirit and Life of Religion would reign 


amongſt us. 
ANOTHER Reaſon this Wake the Lis 


tedious, is the Prolixity of the Pleadings, 
the formal Return of Proceſſes, the many 
Repetitions and Tautoligies recited therein. 


I ſhall only inſtance one in the Practice; 
and that is firſt, 4rawing a ſpecial Origi. 
nal, and Copy thereof, then a Copy for 
the. Curſitor, engroſſing thereof, Capias 
{hereon, Copy to ſerve; drawing the ſame 
cer again to declare, C N to deliver, 
Entry 
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Entry thereof on the Roll: And in caſe 


THEN, THOU, or FORESAITID, the De— 
fendant ſhould demur for ſome ſuch Trifle 
or Miſtake, or perhaps for none at all, 
merely to delay and vex the Plaintiff; then 
there muſt be ax Copies more, one for the 
Plaintiffs Attorney, one for the Defen- 
dant's Attorney, and one for each of the 
four Judges; a Brief or Copy thereof for 
Council, and perhaps afterwards a Mrit of 
Enquiry, where the ſame muſt be again 
recited, or a Record to try an Iſſue not 
demurred unto; and as many times more 
repeated, in caſe the Defendant for Delay 
ſhould bring a Writ of Error. In ſhort, 
it is endleſs, and almoſt impoſſible to tell 
the Infinity and Intricacy of the ſeveral 
Proceedings in the Law, and the Need- 
= Jeſneſs of ſo many Repetitions, which 
makes Juſtice expenſive to be obtained, 
the Suitors timerous to obtain it, and the 
Law precarious, and uncertain at the 
—_— 
ANOTHER Reaſon that makes the Law 
tedious is, that Courts are often over-bur- 
dened with Buſineſs, for which Reaſon the 
Buſineſs is referred to ſome goſſiping Per- 
ſon or another concerning ſome 7r/fizug 
Point in Practice, which may delay the 
Plaintiff a Term or two before he can pro- 
ceed; that moſt Men would rather loſe a 
2 3.3 mall 


for the want of the word AND, THE, 


Ss 
: 2 th * 6 


EP ) 
ſmall Debt, or ſuffer Wrong, than ſeck his 
Remedy by a Suit at Law. 

Bur before any of theſe Proceedings. 
can be had, there muſt be an Appearance 
for the Defendant, either by an Arreſt or 
a perſonal Summons; which is frequently 
prevented or delayed thro' Bribery or Cor- 
ruption. But of that I ſhall ſay more here- 
after; and when the Defendant has appear- 

| ed, the Pleadings and Proceedings after- 
wards to a Verdict are tedious and expen- 
ſive, eſpecially if any ſpecial Matter or Point 
of Law: ſhould -ariſe, which is waving the 
greateſt Part of the Iſſue joined: For "after 
the Iſſue is joined the jury ought to find a 
Verdict according to the Evidence, and no 
ſpecial Matter to be reſerved ; for they. are 
made Judges of the Fact, and ought not 
to ſtand on the lett ſide of Number One as 
ſo - many Cyphers that go for nothing. 
From an Obſervation | have made, Gentle. 
men, you muſt find a Verdict for the Plain- 
tiff; where is the Plaintiff's or Defendant's 
Liberty of putting themſelves upon the 
Country? where is their Oath of giving a 
true Verdict according to the Evidence? 
or if, after they have given their Verdict, the 
ſpecial Matter upon Argument before the 
Judges ſets all aſide, and the Party obliged 
to begin again? Nay, there are ſo many 
Cales "where the Judges have divided in 
Their F 0: no End at all has been 
5 e made 


1 

made of ſome Cauſes, ſo that the Suitor 
cannot obtain his deſired Effect. And ſup- 
poſe the Court ſhould give their ſudgment, 
a Writ of Error is frequently brought for 
ſome ſmall Miſtake in the Entry of the 
Pleadings committed by the Officers of 
the Court (and not by the Attorney, who 
bears the blame ;;) and if, after the Judg- 
ment is affirmed, it is difficult to get Exc- 
cution thereon to be alone, nay, if after 
all, the Defendant is at Liberty before Exe- 


Equity to be relieved, wherein he will keep 
the Plaintiff in Suſpence until he has ob- 
tained an Injunction, and in the end loſe 
all, with a great Expence; ſo uncertain is 
Law, ſo tedious and expenſive! Nay fur- 
ther, Men are frequently ſent from one 
Court to another for Juſtice, pretending 
the want of Cognizance in the Cauſe for 
ſome Matter or another unforeſcen: That 
it is difficult to know oftentimes what 
Court hath Cognizance of this or that 
_ Cauſe, which is a great Grievance, and 
wants a Remedy; for all which the Attor- 
| ney is only blamed. But, to prevent a 
great many Inconveniencies that frequently 
"Ariſe, I would beg Leave to remind you 
1 that good Advice of our bleſſed Saviour, 
in his Sermon on the Mount, St. Matt. v. 
2 25 26. Agree with thine Adverſary quick- 


„ 9 


cution can be executed to bring a Bill in 


: (8) 
ly, whilſt thou art in the May with him, 
teſt thine Adverſary deliver thee to the 
ZUDGE, and the FUDGE deliver 
thee to the Serjeant (or Officer) and 
thou be caſt into. Priſon. Verily I ſay 
unto thee, thou 1 not come thence till 
thou haſt paid the utmoſt Farthing. And 
Lake xii. 58, 59. is more particular; but 
I think it ſhould have been added, that the 
Debtor ſhould not go into Priſon, much 
more out of it, until he has paid his Com- 
mitment-Fees, gc. to avoid which, Ver. 57. 
of the ſame Chapter, the Queſtion is asked, 
Ilhy, judge ye not of yourſelves what ts 
right? Which is as much as to ſay, why 
do ye not call a few Friends together, un- 
fold each other's Grievance: Let them re- 
- concile the Matter, and if it cannot be done 
then, ſubmit yourſelf to the Plaintiff 6e. 
fore he deliver thee to the Judge: For if 
he ſues thee at the Law, and get thy Coat, 
rather than go to Law gi him thy Cloak 
alſo. For you ought to conſider, that if 
you go to Law you have to do with a Sct 
of Gentlemen (needleſs as they may ſeem 
to be in their Way) called Curſitors, Fi- 
lager, Protonotaries, Clerks of the De- 
clarations, Clerks of the Common Bails, 
Clerks of the Rules, Clerks of the Papers, 
Clerks of the Judgments, Clerks of the 
 Docquets, Clerks of the Errors, &c. &c. 
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&c. in each of the ſeveral Courts, as 
would fill a Volume half 'as big as the 
BOOK OF MARTTRS, to name 
their ſeveral Offices, Funttions, Fees and 
Employments, who empty your Pockets 
to carry on the Authority of the Law. 

In ſhort, it would make a Man ſweat, to 
think how little they do for their Money, 
vVho fit at the Receipt of Cuſtom only to 
take their Fees, ſet down how much they 
= have taken, and for what; then tie up the 
= Plcadings in Bundles, and ſo lay them by: 
And yet theſe are not the only Gentlemen 
neceſſary according to the Rules of Lat ; 
but in their Abſence, in order to have your 
Buſineſs diſpatched, they have Secundaries, 
Clerks and Deputies, that muſt be paid for 
SEARCHES, EXPEDITION, Oc. which 
makes good the Saying. in the Beggar's 
Opera, p. 34. Money well timed, and pro- 
pero applied, will do any thing. For 


If you at an Office ſolicit your due, 

Had would not have Matters neglected: | 

Tou muſt QUICKEN THE CLERK with 
a Perquiſite too, 


To do what his is Duty Airected. 


"= AT. 


PHILON. 


Ax not all theſe Gentlemen neceſſary, 
and thcir Fees ſettled by the ſeveral Courts? 
| /PHILAL. 


(10) 


PHIL AI. 


Turk n was an Enquiry about four 
or five Years ago into the Fees due to 
the Officers of the ſeveral Courts, and 
what Service was done for the ſame; but 

whether they will be ever rectified or re- 
duced by an Act of Parliament, it is impoſ- 
ſible to determine: But till chat is done, 
and the ſeveral Offices reduced, you muſt not 

expect Juſtice to be adminiſtred at a cheaper 
Rate; for what with Offce-Fees, Stamps, 
 Court-Fees, Council, &c. near two thirds 

of an Attorney's Bill is clear Money out 
of Pocket. And then the Caſe ſtands thus: 
The Attorney calls upon his Client to pay 
all theſe Fees, he complains the Attorney 
has had fo much Money at this, that, or 
the other Time; the Client does not know 
for what, or how it is applied, little con- 
ſidering at the ſame time how many Hands 
are to receive the ſame; nor is it my Bu- 
ſineſs to enquire how or to whom it is 
afterwards diſtributed: Gone it is, and the 
Attorney (whom I ſhould more properly 
call the Porter of the Law) has the leaſt 
Share therein; though he is the firſt Re- 
ceiver, he is the laſt paid, and very often 
never paid at all either by the Plaintiff or 
Defendant : For if the Attorney carries on 
a Cauſe, he muſt find Money for the Of- 
"WO, Court 1d Council, get it how he 


Call; 


bk Ad 


« OFFY 


3 
+3 


his Debt. 
can be contrived for him, no Relief, but 
hard Uſage, hard Names, and worſe Pu- 
- niſhment; a Canibal ſhall eſcape while the 
Innocent ſtands at the Bar: Virtue and Vice 


(2x) 


can; and nothing appears ſo heinous to a 


Client as to ask for Money before his Cauſe 


is ended, not conſidering how litile he gets, 
and how much he is liable to loſe. This Ad- 
vantage and Satisfaction the Client hugs 


himſelf with, that if an Attorney delivers 


a Bill he can have the ſame taxed; and if 


a ſixth part is taken off, he is liable to pay 


all the Coſt, and ſhall not have Liberty to 


proceed depending ſuch Taxation: Beſides, 
he can bring no Action like another Perſon 


for his Bill under one Month after the De- 
livery thereof; and if any Items in the. Bill 


ſhould be any ways diſputed, it may be de- 


layed Term after Term before it is finiſhed; 


and when the Clicnt finds the Day of Pay- 


ment ncar at hand, ſome evil-minded Pro- 
je& or another is contrived to bilk him: 


And ſo he loſes all becauſe he is debarred 


of the common Relict of having Bail for 
No Encouragement or Method 


has changed Names and Places, he -that is 


the richeſt and moſt politick generally: gets 
the belt, 


PHI L O N. 
l KNOW only but of one AQ of Parlia- 


ment (and thatis bur Ying in He pollen) but what 


may 
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may 1 evaded: And as to the Act a- 
bout ſtaying a Month before you bring 
your Action, for your Bill might be ve— 
ry advantageous to you towards getting 
thercof, if the Judges would make a Rule 
that the Attorney ſhould have Liberty to 
deliver his Bill when he pleaſed, and im- 
mediately procure the Judges Order where 
the Cauſe is depending to have the Party 
before the proper Officer of the Court, to 
tax the ſame in his or ſome Attorney's Pre- 
ſence, and that what he ſhould allow to be 
forthwith paid. This is only doing what 
the Client ought to do within the Month, 
and would be very advantageous to the At- 
torney in coming at his Money upon more 
eaſy Terms than putting him to the Expence 
of a new Suit, diſabling both himſelf and 
Client ever to go through the ſame; and in 
default of Payment of what ſhould appear 
to be due, then the Party ſo refuſing ſhould 
and ought to be puniſhed as a Delinquent 
with Cot and not to be diſcharged until 
he has paid the utmoſt Farthing. I would 
therefore willingly hear what you can ſay, 
that the Law is expenſive, precarious and 
uncertain. 


„ 

If is true, I did mention that the Law 

Was at the beſt expenſive, precarious and un- 

certain; and What makes me think ſo is, 
that 


„ 89) 
that let a Plaintiff's Caſe ſeem never ſo good, 
he may miſcarry altho an Attorney may have 
done his Duty; but the Plaintiff does not con- 
ſider that a Failure of Juſtice may often, nay 
oftentimes does proceed from directing the 
Verdict, at other times from the STRANGE 
OVER-BEARING of the Council, intimi- 

dating the Witneſſes, the Tenorance of the 
Jury, who may be qualified by Law to be Jury- 
men, having the old Proverb on their Sides: 
But the Council muſt not undergo that Ap- 
pellation, add to it what you pleaſe, becauſe 
they aCt in a double Capacity for and againſt 

Rogues, and oftentimes make a good Cauſe 
a bad one. And ſo e contra, that a wiſe Man 
would rather loſe his Right, than truſt him- 
ſelf to the Judgment and Mercy of ſuch 
Gentlemen; which makes the Law a Terror 
to Mankind. 


pH IL O N. 


CN you think of any better or cheaper 
Way of obtaining Juſtice? 


Ld BAT 


Yes, though I do not think that the 
Judges of our Courts at Weſtminſter arc 
any ways partial, negligent or remiſs in their 
Duty; bur 1 ſhould like it better, that 
the two ſenior Judges of cach Court ſhould 
always fit together to hear Cauſes by Ni 
Prius, and have a much greater Salary an- 
FISK 105) nexed 


nexed to that they now enjoy, and that no 
ſmall Cauſes ſhould come before them. It 
Was a good and noble Advice given to Mo- 
ſes by Jet her his Father-in-Law, Exod. xviii. 


complaining, that it was too much for one 
Man to fit in Judgment to hear all the 
Cauſes that ſhould come before him; and 
therefore de adviſed him, Ver. 21. To pro- 
vide amongſt all the People MEN OF 
COURAGE, FEARING GOD, 
MEN DEALING TRULI, HA. 
TING COVETOUSNESS; theſe 
were to be their Qualifications. Verſe 25. 
Moſes followed his Father's. Advice, and 
choſe Men of Courage out of all Iſrael, and 
made them Heads over the People, Rulers 
over Thouſands, Rulers over Hundreds, 
Rulers over Fifties, and Rulers over Tens. 
Verſe 26. And they judged the People at 
all Seaſons ; but they brought all the hard 
Cauſes unto Moles, but added to the Char- 
ges, Deut. i. 17. two other Qualifications, 
That they ſhould have no Neſpect of Per- 
ſons in Judgment, but ſhould hear the ſmall 
as well as the great; nor fear the Face of 
any Man, for the Judgment was God's. 
St. Johns Advice was partly the ſame, 
Chap. vii. 24. Fudge not according to the 
Appearance, but judge righteous Fudg- 
ment. This ſhews the Dignity and Anti- 
quity of Judges, and what a great Regard 
was had to their Judgment, becauſe their 
e PS ed - þ 
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udgment was GoD's: And the, JUDGEs 
themſelves, as you may find, Numb. xi. 17. 
Were filled with the Spirit of God; and 
their Creation by the Impoſition of Hands, 
as we learn from Peter Galatinus, L. 4. 
Ch. 5. in his Commentary on the Talmud, 
Inſtitutio judicum aut manu fiebat, aut no- 
mine tantum. The Number of Judges 
were Seventy, belides Moſes, as we find, 
Numb. xi. 16. and made but one College 
or Society, the eldeſt of whom was called 
Ab-beth-din, or the Father of the Tudg- 
ment Hall; the Naſi, or Chief Juſtice, was 
the Principal thereot : And out of the whole 
Multitude, none but the Elder-Men, called 
Zaken, Senex, or Elders of the People, 
were choſen; who, like the Judges of our 
own Times, went Circuits, to eaſe the Peo- 
ple from coming to the Great Hall of Judg- 
ment, as you'll find, 1 Sam. vii. 15, 16, 17. 
And Samuel judged Iſracl all the Days of 
his Life, wal in Tear by Tear to Beth-el, 
and Gilgal, and Mizpeh, and judged Iſrael 
in all thoſe Places; afterwards he returned 
fo Ramath, for there wa HIS HOUSE, 
and there he Judged Itrael. Which Prac- 
tice or Cuſtom was continued down from 
that until the Time of Herod, as Joſephus, 
Antiq. I. 14. ch. 17. mentions, and then 

they Were deſtroyed to ſecure unto himſelf 
the Kingdom; and the Emperors of Rome 


followed the ſame Example, though Judge 


Hale, 


3 16) 
Hale, in his H. iſtory of the Common — 


of England, does not trace its Origin fo far 
back. And as the Law of the Jews became 
partly univerſal to all Nations, ſo they be- 
came neceſſary for us to follow; for if you 
will but look into their Laws, and com- 
pare them with our Statutes, you will find 


the greateſt Number of them exattly. agree. 


able to the Laws of GOD delivered by 
Moſes. How wiſely or occaſionally ſome 
others were made, to preſerve this Nation 
and the People's Rights, is not my Part at 
; preſent to determine; or how few of them 
are executed, or variouſly conſtrued, muſt 
be left to the Judges, the great Explainers 
of our Laws and Liberties, whom I can- 
not behold but wth Newerence, and are 
entitled to all good Men's Prayers, that 
Gop ALMIGHTY would ſo pleaſe to rule 
and guide them in this World, in the Diſ- 
penſation of Juſtice, that at the great Aſſize, 
when the Secrets of all Hearts ſhall be open- 
ed, they may be able, with a juſt and clear 
Conſcience, to plead, plene adminiftravimus. 
And although Juſtice does not always take 
place, it may not be the Fault of the Judges; 
for let them be never ſo circumſpect, mild, 
mec, prudent, wiſe and impartial, nay, 
almoſt endued with all the Fruits of the Holy 
Spirit, a good Cauſe may be loſt, by the 
Council's brow-beating and over-bearing 
ihe Evidence, cavelling witho one another in 
quoting 
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3p quoting 2 Caſes and Precedents, ſubverting | 

= he Meaning of their Words; and will not 
W oftentimes 4 their Brother act the Part of 
ga Gentleman. to prevent the Subverſion of 
4 Truth, unleſs the Judge exerciſes his Au- 
4 thority, and ſums up the Evidence; not ac- 
E to the bare Letter, but according to 
L the Equity of every Man's Caſe, as the ſame 
| ſhall appear to him from the Meaning of the 
Evidence. And the Jury (as 1 mentioned 
bete are made Judges of every Man's Caſe 
when the ſame. comes before them to be 
tried; and therefore you cannot have Juſtice 
a adminiſtred in a better, though perhaps you 
may in a cheaper Way, by aſſembling a few 
Friends and Neighbours together to decide 
4 1 the Controverſy : For if you ſpend never ſo 
much Money at Law, perhaps to the Ruin 
of yourſelf and your Adverſary, it muſt at 
laſt 1 decided by your Neighbours the Jury, 
and in the end not the better for your 
Obetinacy; only you have this Satisfaction, 
that you have got the beſt of the Cauſe, 
| W though in a great Meaſure to your Loſs, 
for the Winner is generally a, Loſer. 
Therefore Mankind ought to judge among 
themſelves what is right, aud follow the Ex- 

P of Fomfrets Choice, who ſays: 


Law ſuits, 14 ſun, with as muchſtudious 
- > - 


As 7 would Dens where hungry Lions, are: 
And 


Agents and Meſſengets, who make near one 
fourth part of this Kingdom: Add to theſe 


qualified for their Employments, capable 


ora Mortgage from an old Precedent; then 
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acquired their Knowledge upon the Ruin of 


nourable Station of Life, but now degene- 


he was ſufficient for that Purpoſe, and able 


of baſe. low-life Actions, which at preſent 
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And rather. put up Injuries than be 
: A Plague to.him-who'd be a Plague to me. 


ANOTHER Reaſon that makes the Law 
expenſive;" precarious” and uncertain, is the 
great Number of Lawyers, Officers or Mi- 
niſters of the ſeveral Courts, ſuch as Coun- 
ſellors, Officers, Attornies, Sheriffs, Under- 
ſheriffs, Serjeants, Bayliffs, their Followers, 


the Splitters and Cutters of the Law, no way 


only perhaps to caſt up Pounds, Shillings 
and Pence, draw a :Declaratioh? a Leaſe 


commence Lawyers, ſet up Practice for 
ſharp underſtanding Men, produce their Ar- 
ticles and Certificates, get ſworn, Which is 

eaſily done; they enter upon the Stage of 
Life, raw and unexperienced, until they have 


Mankind. The Law Was formerly an ho- 
rated: And it is pity any Perſon ſhould be 
admitted an Attorney, until he has undergone 
a Scrutiny and Examination before a Jury | 
of good experienced Attornies, who ſhould 
examine his Abilities and Fortune, whether 


to maintain himſelf without being guilty 


is the greateſt Part of Buſincls, But one of 
the | 


— 


"i A. ͤĩ ³¹—s/ ͤ⁰- 


1 
* 


Q rm 


(19) 


the moſt dangerous Branches of the Law is 
that of Indictments and Informations, which 


are too much practiſed amongſt the inferior 


Sort of People, and generally thoſe of the 
loweſt Life; who are prompted to thoſe ir- 
regular and extravagant Methods of roce- 
dute, by a Set of Creatures called Sollici- 
'Zors, who have learned their Experience and 


Practice by having been too often Defendants 


at the Suit of their Creditors, and at their Ex- 
pence, are become ſuch complete Artizans, 
that they can judge well of the Force and 
Effect of Liquor, what Quantity thereof will 
raiſe or animate the Spirits of an ignorant 
Perſon, and, when thus animated, to be guil- 
ty of che moſt foul and blackeſt Perjuries: 
For they have no ſooner raiſed their Spirits, 
but Fighrings, Quarrels, and ill Blood imme- 
diately enſue; then away to the Juſtice for a 
Warrant, ortogetan Information : The Party 
is ſoon attach'd, and brought before his Wor- 
ſeip, charged with the Complaint, and muſt 
immediately agree with the Proſecutor, find 
Bail, or go to \ Priſon; and, in order to pre- 
vent the latter, he immediately draws in two 


innocent Neighbours to be Bail for his Ap- 


pearance the next Seſſions to plead and boy 


the Traverſe; in order to which, Money 


muſt be procured by that Time, if he SELL = 
his Cloaths, or Bed, nay all that he has in 
the World, if he goes to the Pariſh after- 
Wards; for there is no Credit given in theſe 
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Caſes, if he and his Family ſtarve : And when 
the Cauſe comes to be tried, he muſt lie at 
the Mercy and Conſcience of the Proſecu- 
tor, who: has neither Cloaths or Habita- 


tion, four Days together, and never ſeen 
after the Defendant is acquitted to be made 


an Example of, or to have his Coſt (the 


Crown pays none;) nor can you have a 


Lawyer to plead in your Behalf without Mo- 


ney, or very often with it, unleſs you give 


extravagant Fees for ſo doing: Have them 


you muſt. For the Harpies of the Law are 


like Balaam's AG, Numb. xxii. that will not 
ſpeak till the Angels appear. | 


SUPPOSE the poor. Defendant ſhould 


make an End of what he was never guilty, 
to avoid that Load of Expence which: com- 
monly attends trying of the Indictment; 


which oftentimes People in mean Circum- 
ſtances are ſcarce able to ſupport, beſides the 


Loſs of Time in attending the ſame, when 


they ſhould be providing for their Families; 
therefore to avoid Actions being afterwards 
brought, Releaſes muſt be executed: But 
there is no End then, for theſe Releaſes 
muſt be proved at the Seflions, and the Re- 
cognizances withdrawn; and though you 
are not guilty, you mult plead: guilty, and 
ſubmit to 2 SHilling Fine. And ſuppoſe, that 


either through Neceſſity, Negligence or Ig- 


norance, thinking that all is at an End when 


the Relcaſes are executed, a goes the 


Hefen. 
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Defendant, and his Bails Recognizances, 
into the Exchequer, there they remain per- 
haps three or four Tears, or more, dormant, 


until they have got a few Goods about them, 


or able to change their Cloaths once a Week, 
the Knowledge whereof comes to theſe Ca- 
nibals of the Law called FAgiliffs, who 


viſit the poor Creatures with the horrible 


News of an EXTENT, at the Suit of the 


CROVN, for the Forfeiture of their Re- 


cognigances, by Means whereof they are at 


once ſtripp'd of ALL that they have been 
induſtriouſly getting for many Years ; and 
the leaſt Expence to get rid of thoſe ell. 


bred Gentlemen will coſt ſix or ſeven Pounds 
each Perſon, beſides the Extortion (of what 


they call Civil Coal) for the Officers Infor- 


mation or Delay of Execution: And if they 
have not ſufficient to pay theſe Demands, a 


Nulla Bona is return d againſt them of Courſe 
by the Sherzff, and upon that a Writ of 
Capias ad Satisfaciendum awarded, and 
thereupon caſt into Priſon, where they muſt. 
remain without Bail or Mainprize, and can- 
not get out from thence until they have 


paid the utmoſt Farthing : Their Families, 


by Means of their indigent Circumſtances, 
are ſent to the Pariſh, or Work-houſe, to 


be an Incumberance to their Neighbours, 


and through ſuch frifling Neglects, and for- 
mal expenſive Proceedings, Numbers of 
Families are inevitably ruined: And if Pro- 

1 VOY ceedings 


ceedings in thoſe inferior Courts are ſo very 


expenſive and vexatious, LORD! WHAT 
MUST THE CROWN-OFFICE BE? 


And it ought to be a Petition in every 


Chriſtian's Littany to be delivered from 
it: And though this is not the Caſe of 
every Perſon indicted or informed againſt, 
it is the Caſe of a great many; and too ma- 
ny get their Livelihoods by Informations, 
procuring Warrants and Indiftments, ſþi- 
riting up and carrying on the ſame. But, 
in order to prevent the many Inconyeni- 


encies that frequently ariſe by Means of ſuch 
vexatious and expenſive Proſecutions, of 


ſuing for ſmall Debts in ſ@perzor or inferior 
Courts, as they are now eſtabliſhed, and the 


Practice of them ſeverally carried on, 
give me leave humbly to propoſe a Method 
(if the Parliament would pleaſe to take 
the ſame into their Conſideration) of 


reconciling all Differences between Man 


and Man, and for the more eaſy and ſpeedy 
Recovery of all ſmall Debts ; and that is, 


by eſtabliſhing a CouRT of Consci1- 


ENCE in every City and Market Town in 


England, as the ſame is now practiſed in 


London, and other Cities, tO determine 
all ſmall Cauſes, whether they are Ac- 


tions of Debt, Treſpaſs, Treſpaſs on the 
Caſe, Aſſaults and Battery, Trover, De- 


Tinue, and all Tortious Acts, &c. with- 
out burthening any of the ſuperior or in- 


ferior 


n 
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ferior Courts of Juſtice with the fame ; 
for the Expence of carrying on any 
| of theſe Actions, either th, the Sheriffs or 
{ Mayor's Court in London, generally coſt a 
7 Defendant, if he is caſt, ſeven or eight Pounds, 
and as much in any other inferior Court 
of Record, ſuch as the MAR$HALSEA 
| CourRT, WHITE CHAPPLE and CHINK, 
Cc. without faying any thing about the 
ſuperior Courts at Weſtminſter, Which many 
People are good Witneſſes of the great Ex- 
pence that ariſe there: And there is the 
Hemer Neceſſity for the Eſtabliſhment of 
ſuch Courts at this . ws has been 


WY 
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| Ambition and Poverty, added 4s the De- 
cay of Trade, ' heavy Taxes, and an ex- 
| penſive War, prevail ſo much in this King- 
dom, it would be one of the juſteſt 
Laws, and the moſt extenſive for the Eaſe ? 
of the Subject, that has been made for Ages 4 
paſt: It would be a Means to enable Man- 4 
kind to pay their Rent, Debts and Taxes; 
it would reduce the Number of the Poor, 
who are commonly vexatious and litigi- 
| 045, and enable the Pariſhoners the better 
to provide for them; it would reduce the 
extravagant Prices that arc generally paid 
for the purchaſing of Poſts, Places or Em- 
| Ployments in the Law, and render Juſtice 
W 7caſonable and equitable, and not fo exper - 
8 = ive, Precarious and uncertain. Beſides, 
C 4 it 
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(24 ) 
it would be a Means of mitigating the 
Rigor of the Law, by retrenching the Ex- 
pence thereof, and giving Time for the 
Debtor to pay what ſhould be deereed : In 
ſtort, it would be a Means of eſtabliſbing 
that Angelick Love and Cardinal Virtue 
Charity, amongſt Mankind, recommend- 
ed by our bleed Saviour, and to do as you 
: e be done by. But how ſhould ſuch great 

Men do as they would be done by, when they 
perhaps give /7 ys or ſeven thouſand Pounds a- 
poiiece for their Places? Look but into the Trial 
of the LATE EARL OF MACCLESFIELD, 


and there you'll. find, that almoſt all the 4 


Maſters in the Court of Chancery cave for 
their Places not leſs than thoſe. Sums ; 


what muſt the Profit of their Places pro- 1 


duce, to get up the Principal and Inter eſ, 
when they are not certain of enjoying ſuch 
Place one Hour after? how can a Protono- 
tary afford to give NINE OR TEN THOU- 
SAND-PoUNDs for his Place, if the Profit 


of his Employment was not vaſtly great, un- 


leſs it was 2 aan upon the Ruin of Man- 


kind ? Wile are the Judges of our Courts 
at Weſtminſter, Who have lately; and ſtill 


diſcountenance little Actions being brought 


before them, by puniſhing the Delinquent till 
» has made Reparation to the injured Par- 


Till that was prattiſed, thouſands of 
Families Were ruined by the Multiplicity of 


# 
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ik a great Number of theſe expenſive Places, 
Vere vacated, by laying up the Money that 
is paid for the Entry of the Pleadings two 
W or three Years, and the Money applied for 
the buying themout, the Suitors ofthe ſeveral 
Courts would have the ſame Fnu/tzce for the 
W tenth part of the Expence. Conſider the 
== Yariety of Courts in this Kingdom, and the 
= Variety of Miniſters (or Officers) in each 
„ them, what prodigious Eſtates they get 
by their Practice (and how little they do) to ob- 
tain them. Conſider how one Court con- 
trouls the Judgment of another: The King's 
= Bench oftentimes reverſes the Judgment of 
the Common Pleas, and ſuperintends moſt, 
if not all, the inferior Courts of Juſtice ; 
the Court of Exchequer reverſes the Judg- 
ment of the King's Bench; the Judges in 
the Exchequer Chambers reverſe the Judg- 
ments of the Exchequer, and the Houſe of 
Lords reverſe their Fudgments: And jo 
in Equity the Lord Chancellor controuls 
the 3 the Exchequer, the Houſe 
„ Lords controul him; and, though you 
think when you have obtained Judgement 
iin one Court, that your Cauſe it at an End, 
8 you are miſtaken; for the Ending in ene 
Court oftentimes is but a Beginning in an- 
other, / tedious and expenſive is Law. 

© CONSIDER the great Neceſſity there is 

at this Time for the Eſtabliſnment of ſuch a 

SH - OE, „ oo 
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Court of Conſcience throughout this King- 
dom, as I have herein before mentioned; 
for how many 7houſand Perſons in this Na- 
tion do not deal for more than four or five 
Pounds, or leſs, per Annum, with one Per- 
ſon? But a Man may deal for a hundred of 
thoſe ſmall ums in aYear with divers, and if 
the Debtor is not honeſt enough to pay thoſe 
ſmall Debts without being ſued, the Creditor. 
is in danger of loſing his Money. For ſuppoſe 
an Action ſhould be brought for one or more 
of thoſe Sums, the Creditor runs grear 
Riſques in recovering; for the want of 
ſuch Proof as the Law requires, becauſe 
he is principally to prove the Demand by 
ſome Perſon no ways intereſted in the Cauſe; 
and perhaps he has no Proof at all, becauſe 
the Goods fold, or Work done, c. was 
done without the Privity of any other Per- 
ſons than the Debtor and Creditor: So that a 
Trader ought at alt Times, if he gives any 
Credit, to have a Porter, or ſome other 
MVitneſs at his Back to prove the ſame, 
otherwiſe he ſhall not be entitled to a Re- 
covery, let him ſpend never ſo much 
Money; for the Expence of recover-- 
ing three or four Pounds, is equal the 
ſame as though it was three or four hun- 
_ dred (the Fine to the King only excepted:) 
What can the Creditor do? He is no Evi- 
dence for himſelf, and he muſt either {ir 
down contented with the firſt Loſs, or ſpend. 
179.4 9 5 . 
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three times more Money than the Debt 
to obtain Payment; beſides, when he ob- 
tains Judgment, the Court gives him no 
Coſt,” he muſt be at the Expence himſelf to 
have Exccution thereon done: For what 
with the Execution, Warrant, Levy, Poun- 

| dage, Appraiſing, &c. his principal Debt 
is devoured, and a great deal more Money 
out of Pocket, eſpecially if the Defendant Þ 
frould abſcond for any Time to avoid be- f 
ing taken in Execution: If he has no Goods | 
or Chattels to make Satisfaction, then there 
muſt be Continuances entered upon Record 
to keep the Judgment on foot, Term after 
Term, or Scire facias to revive the ſame; 
in either of which Caſes it is very expenſive, 
and no Allowance made to the Plaintiff for ſo 
doing, unleſs the Dctendant appears and pleads 
to ſuch Scire facias; and in the end perhaps 
the Plaintiff is not a lot the better for all 
the Money. he has expended, but on the 
contrary a great Loſer. In order that the 
Crown ſhould not be a Loſer by the eſta- 
bliſhing of ſuch Courts, to reconcile and 
determine all ſmall Differences in a ſum- 
mary Way, if a Six-penny Stamp was to be 
;mpreſſed on all Plaints or Summons that 
ſhould iſſue out of thoſe inferior Courts, 
the Government would be a Gainer there- 
by many thoutand Pounds per Ann. for no 
inferior Court, where ſmall Ad ions are 
brought or determined for Debts, - Tre(- 

oo eat hens, 


paſſes, Oc. under forty Shillings, has any 
Stamps at all, it would be a Means to g 
increaſe the Stamp- duties, and at the fame 
time eaſe the Subject of that Load of Ex- 
pence that generally attends the Practice of 
the inferior Courts, much more the ſupe- 
ror ones: And that the Attorney ſhould 
have no Occaſion to complain of the 
ſmall Profit ariſing thereby, he ought 
to conſider, that where he has one Cauſe 
now, he would then have ten, and the 
ſeveral Suitors not at a quarter of the 
Expence that they are at in the inferior 
Courts. A hundred of thoſe little Diſ- 
putes may be determined, as in the City of 
London twice a Week, in two or three 
Hours, by a few Neighbours FEARING 
GOD, HATING COVETOUSNESS; and 
that the Proccedings after the Service of the 
Plaint or Summons ſhould be ſhort, not 
above two or three Lines, entered in a 
Book kept for that Purpoſe, containing the 
Nature of the Action, whether it be Debt, 
 Treſþaſs, Caſe, Aſſault, &c. As for Ex- 
ample, in Treſpaſs, A. B. by C. D. his At- 
rorney complains of E. F. for breaking down 
his Hedge, and ſuffering his Cattle to en- 
ter his Cloſe or Meadov, and eating u 
his Graſs to his Damage, fifteen Shillings, 
as the Nature of the Cale is; which Fact he 
proves upon HIs OWN or Neighbour's 
Oath: And the Commiſſioners appointed 
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(29) 
to hear ſuch Plaint or Summons, ſhall de- 
termine the ſame without a Jury (unleſs the 
Party Defendant require the fame at his own 
Expence) which Expence ſhall not exceed 
five. Shillings for the Jury and ſummoning 


them, which ſhall be paid into Court be- 


fore hand; and when that is done, and the 
Commiſſioners have given Judgment, they 
are to limit the Time for the Payment of 
the Damage, or by Inſtalments, according 
as the Circumſtances of the Party tranſgreſ- 
ſing ſhall be able to do: And that ſuch ſudg- 
ments, Orders and Proceedings ſhould be 
made Records; and every Term tranſmitted 
to ſome or one of the Treaſury's of the 
Courts at Weſtminſter to be filed, in order 
for the Courts there to have Cognizance of 
ſuch Orders or Decrees that have been made 
at the ſeveral Courts; and that the Courts 
at Weſtminſter, eſpecially the Court of King's 
Bench, upon the Records being certified to 
them, to have Power, in caſe the Defen- 
dant abſconds out of the Limits or Juriſ- 
diction of the ſaid Court where Judgment 


' was given, to iſſue a Teſtatim Capias againſt 


the Defendant, in the ſame Nature as the Or- 
dinary does in the Spiritual Court, by S1g- 
uiſicauit, to obtain a Writ of Capias Ex- 
communicato Capiendo; ſo that the Courts 
at Weſtminſter, upon ſuch Certificate or 
Signification, may iſſue out Proceſs from 
. Courts into any Juriſdiction or Place 

what 


« 30) 

e remote from the Juriſdiction of 
the Court where Judgment was given, or ſuch 
Order made; and that nothing ſhould abate the 
Plaint in any Caſe or Appeal from the Judg- 
ment of the reſpective Courts, and that no 
Writ of Error, audita querela, &c. or other 
Proceſs to be brought in order to vacate 
ſuch Order or Decree; and that in all Caſes 
whatſoever the general Iſſue ſhould be plead- 
ed, and the Court left to conſider of the ſpe- 
Cial Matter of Equity or Cuſtom, if any 
ſuch ſhould happen to ariſe before them, the 
Equity and Reuſon of every Man's Caſe to 
be the only Guide of their Judgments, not 
According to the bare Letter of the Law. 

AN p, as I have mentioned one way how 
ſmall Debts may be recovered at an caſy Ex- 
- pence; ſuch a Court ſhould not be confined 
to ſuch Determinations only, but that they 
ſhould have Power to determine all Tortious 
Acts, Aſſaults, Treſpaſſes, &c. without bur- 
thening other Courts with the ſame; the do- 
ing whereof, will be eaſing the Subject of that 
Load of Expence which commonly attends 
the Practice of the inferior Courts, to the 
Ruin of many Familics. A Court thus eſta- 
bliſhed in every Town, would be of uni- 
verſal Service, not only to the Poor, but 
likewiſe to the Rich: Lord, ſays one, I can- 
not go to Law with Mr. * * 1 Wy he iS 4 
| great Man, worth a great deal of Money, 
and [ am not able to ſtand him: Another, 

that 


(31) 
that he is intimate with Juſtice * * * *, if 
I complain to him J am ſure of being ub d, 
or aggravated into ſome inadvertant Expreſ- 
ſion ; ſo that a Mittimus is immediately or- 
ad to carry me to Bridewell. Oh Sir! 
Lord Sir! for God's Sake! (fays the poor 
Perſon) don't. ſend me to Priſon, for if you 
do, I have five {mall Children thar muſt go 
to the Pariſh. — Then ſays the Juſtice, 2E 
my Brother Pardon. This muſt be com- 
plied with, and the Injury put up; and all 
that was ſaid was, that his Worſhip received 
the greateſt part of the Conviction- Money 
for procuring ſeveral Perſons to be convic- 
ted for the High- Way, merely to fave the 
Life of him that was guilty, and the Guilty 
to impeach the Innocent, to ſave his own 
Life. An Inſtance of that I once ſaw and 
knew, but J have no great Reaſon to com- 
plain of all of them for the unjuſt Practices 
of ſome ; for I know a Gentleman that has 
been in the Commiſſion of the Peace for 
| many Years, and did much Buſineſs during 
that Time: He aſſured me that he never 
took any Money either for an Affidauit, 
MAittimus, Diſcharge or Recognyzance, or 
. for any other Act done; or ſuffered in the 
Execution of his Office, which made him 
univerſally beloved : But this Juſtice! of the 
Peace does not live in the Liberty of Weſt- 
minſter in the County of Middleſex, And 
1 am told, that every Gentleman that has the 


Honour El 


ws 
. 3 r 8 © 8 —— 2 —— — — 
E PPP ³Üm. ¶ ;WAW᷑̃ͥ -u — tg og — —— 
— — 


—_—— 2 
— —. ms x „ # me 2 * * 
2 — pa 8 . D Hz r 1 I- Is 44 Op — 
5 : 1 2 Sn oh?” 2 nr ra n LF | _ 5 Ne * * 
7c r POE OPM Ya e * — 
rd wy 3 5 mn” 8 8 7 


* 
'E 
y 
x 8 ; 
bs”, 
#1 
$4 
9 x 
WE » 
wo 
' 
: T7 


) 
4 
Ws 
- 
% 
k 
{ 
i 


 Hofiour of being in the Commiſſion M he 
Peace in the County of Kent, never take 


13 


any Fces at all; and were always diftinguiſh- 


ed, by imitating the Rule laid down before, 


to be Ven of Couruge, fearing God, hati 


Cove ron ſne /s: Somè of them, N have 


read the Fifteenth! Pſalm, me made! that 
their Plan and Form of Conduct, in order 
to avoid the ers ory of pay Hundred | 
and Ninth. 8 


. 5 


Ap in e oiprivene: a1 vote 


and vexatious Proſecutions and Suits What 
ſocver, Whether Ackiont of Debt, Caſs, 
Trdietments. or Informations; tlie Probabi- 


lity and Circumſtanec of the Plaimtif, "of 
"Proſecutor's Complaint, ſhould" be always 


upon Oath' to aſcertain the Fact complained 
of, befo re ſuch Action vr Proſecution ſhould. 
be commenced; and that ſuch Oath ſhould 


be always drawnup in Form, and then ſu worn, 


and every Term tranfmitted 0i2 proper 
Place kept for that Purpoſe at VMaſiminſler, 
to the hs that every Perſon aggrieved by 
ſuch Oath: may have Aecèſs to the ſame 
gratis, in order to fee the Nature of the 


Complaint” laid to his Charge: For all 
Oaths or Affidavits made before Juſtices of 


the Peace out of the Seſlion, and not re- 


corded, ſignify almoſt as little as finging 


Pfalms to Horſes; for What People ſwear 


isſcarce' o muchas mentioned by the Juſtices, 


that A has been made before them of the 
„ T0102 ö . either 
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Facts menten the Warrant: And it the 
ſuſtices of the Peace were to have no Fces, 
either of the Proſeeutor or the Defendant 
(but to be paid by the Crown) there would 
not be ſo many Proſecutions as there ate: 
And ſuch Affidavits ſhould not only be 
ſworn in Form, as I have before mention- 
ed, and recorded, but they ſhould be ſwWorn 
in the Preſence of ſome, or once tnotn 
reputable Attorney, Who ſhall atteſt the 
| ame in the Nature of a Notury-Publick, 
employed to draw ſuch Affidavit or In- 
formation; fot the Attorney beſt knows 
vhere to find his Client, and can give ſome 
Account how he came tecommended to 


him, in order to find him out if he ſwear 
falſe: For how ſhould the Juſtice know the 


Name, Place or Employment of every Per- 
ſon that comes before him to make ſuch 
Affidavit. They who are thus evil- minded. 
will To. day fwear by one Name, Lo mor- 
row . by another, before another Juſtice ; ſo 
little Regard is had to the Third ommand- 
ment, the Solemneſs of Oaths, and the Pe- 
nalty ariſing therefrom. And all this pro- 
ceeds from its being frequently reported and 
believed, that an Oath made before a /i2ge 


Fuſtice of the Peace out of Seſſions, a Per- 


lon cannot be indicted for Petjury on the 
fame, becauſe the Matter complained of was 


not Wort to in a Court of Record. But 
I: Oath ſworn to, arteſted and record. 
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ed, as above-mentioned, will make many 
more cautious, than now they are, how 

J | they ſwear, it, becauſe the Perjurer would 
1 be the more caſ ly detected; and the Attor- 
+ .ney who has taken the Oath before de- 
Acribed, juſtly and honeſtly, demeaning him- 
ſelf in his Practice, will be aſhamed. to ap- 
= pear in a foul, baſe Action, or be guilty: of 
. Perjury himſelf or of countenancing others 
in it: Not that Lam acquainted with. any 
ſuch, and hope there are none that make 
n 
TRE Cvilians have an 1 Me- 
Þ | thod ; in this Particular, i, that all Affidavits 
| „ atteſted. by, a Notary. Publick, and the 
= -- lame reduced into hat they call an Act of 
= Court, are commoniy filed by the pro- 
per Officer, and the Doctors or Surrogates 
are the inferior Judges, that order or 
decree, in Matters of Courſe: So that no 
Act is done. without the Cognizance of one 
or more Perſons; ſo excellent are the Civil 
Lawyers in taking care of Peoples wn 
ſciences, that they may exerciſe the ſame, 
according to rhe Rule of St. Paul, To. be 
void of Offence towards God and Man. 
III L give you an Inſtance of the Ne- 
cellity of duch Proceedings, becauſe I xnew 
a Bankrupt: who (as I am, informed), rook this 
Method of obtaining his. Certificate: The 
juſt Creditors: having a Suſpicion (and not 
| without Ground) of his gr cat, Conccalments, 
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1 not dotebs him in bis Villany, after 
he had made ſeveral Notes payable to di- 
vers Perſons; procured them to be prored 


before the Commiſſioners in the ſaid Com- 
miſſion named and authorized; nay; there 


were ſome Bond Debts of the like Nature 
proved, and never a Penny Conſideration 
)aid for either: The Commiſſioners could 


not refuſe them becauſe they were ſworn 
to, and proved according to the Method of 
mem Proceedings; ſo Mitters Went⸗ well 
for ſome Time: But the Bankrupt ſtill want- 
ed Number and Value againſt his juſt Cre- 
ditors to obtain his Certificates; and in or- 
der to do that, he went into the Country, 


and found out Commiſſioners, or Maſters 


extraordinary, empowered to// adminiſter 
Oaths in the Court of Chancery, where he 


was not known, and got drawn Affidavits 


in different Names, and ſubſcribed: them 


With different Characters, and ſwore them 


all himſelf before different Maſters, ſome 
in Town, and ſome in the Country: The 


Gentlemen before whom they were ſworn 


could not imagine the Fraud, but that it 


Was the real Petſon's: Name who {wore 


them; and ſuppoſe they had, conſider what 


would have been the endleſs Expence of 


detecting it: And all this paſt undiſcoverd 


for xhe want of a Notary or Atreſtation to 
them. Theſe Affidavits were tfanſautted 


to London to his Agents; A8 bad as himfelf, 
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wlio got them exhibited to bie | 
ers, and the Bankrupt obtain'd-his Diſcharge; 
who probably at the Time of the iſſuing of 
the Commiſſion was able to divide ten ot 

twelve Shillings in the Pound to each of 
his juft Creditors; and by Means of fo many 
ſpurious Affidavits, there was not paid above 
ten Pence, and perhaps a great part of his 
Eſtate and Effects embezzled, or otherwiſe | 
concealed. 11 81 
ANOTHER ladanke | was ib a 1 fa- | 
mous Practicer (who made a great Figure in 
the World) who uſed that Method of making 
Affidavits in the Country; and if a Num- 
ber of Affidavits were at any Time made 
againſt him, what with their Length and 
Number, upon a Motion generally got the 
beſt, o neceſlary it is to have Affidavits bet- 
ter atteſted in the ſwearing of them; and 
that a. ſtrict Scrutiny not only ſhould be 
made in thoſe Caſes, but likewiſe into the 
Character of the Perſons who frequently 

give Evidence upon Trials, to avoid any 

Imputation being brought upon the AT- 
TORNEY, Whoſe Conduct is often cal- 
led in queſtion : For let the Fault be Whoſe 
it will, he generally bears the Blame; the 
doing whereof would prevent many Per- 
juries, and: be a Means of detecting them 
che caſier that ſhoald de guilty of ſuch li- 
centious Practices. And it is pity but that 
W ** ard reaſonable Ways could be 
SELF . 5 deviſed 
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ITY to wks Proſocutions of this Natute 
iy _ App ifs ang Perjuries frequent · 
ly go unpuniſhed, hereby Families are 
ruined, by reaſon that the Length of the 
Iandictments, and the Expence of drawing 
them,; as well as the Uncettainty of them, 
_ and oftentimes for want of Proof miſcarry. 
ANOTHER Method might be deviſed, 
and mote eaſily proſecuted, in relation to In- 
dictments and Informations, than What is 
now practiſed, of indicting People when they 
— nothing of the Matter; for the Jury 
never heœar but one Side when they find . 
Bill, whether: againſt a common Scold, 
Rioters, Aſſaults, Cc. and that is by ſam- 
moning the Offender before the Grand 
Jun, to ſu u Cauſe why an Indiclmeut 
or Information ſhould not paſs againſt him 
for this, that, on the other Crime, and to 
give the Party offending a Day for that Pur- 
3 the ſame Manner as the Court Of 
BgBeuch or Common Pleas, or any 
1 does, before the ſame is ab; 
lute againſt them; the doing whereof would 
ſave many Families from Ruin (Ido! not 
mean that this oughit to be the Caſe in Fel- 
Ionias) . but only between Man and Man: 
So that, were ſuch a Cautt eſtabliſhed as I 
have hereim before mentioned, and each of 
the Commiſſioners appointed to ſit weekly 
to determine all ſmall Cauſes, it would be 
+ ® e Eaſe and W dare ſay, to 
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all Mankindo in general in this Kingdom; 
it would be a Benefit to the Rich, but eſpeci- 
ally tothe Noor, in ehſing them of that Load 
of Expence they are generally at in trifling 
Proſecutions; in tlle doing whereof, % 
Deciſian uuns, be: quick, not waiting for 
Terms oriòeſfuns tie Pleudings ſbort; the 
Attorney's Fees ſinall aud many, and no 
Council to be employed in ſuch triſſing Pro- 
ſecutions: And if the Proſecutors Plaintiffs 
or Detendants, ſhould, be minded to have 
Council to plead tlieir Cauſe, it ſhould mot 
be allowed to either of them in Còſtʒ for 
Attornies are not generally ſo ignorant as 
the World take them tobe: It is they that 
inſtruct the Council, aud teach them theit 
 Leſjon, and they belb\know:their: Client's 
Cale; and if the Client peaks the Truth 
upon his Oath, of Whiclv the- Court will 
beſt judge the Commiſiohers appointed to 
hear thò ſame withifoort determinerthe Va- 
riance, and at once end the Strife without 
having Refort: to other Courts for] uſtice. 
MANY have: been the Attempts of our 
Legiſlato? to make guad ami juſt Laus, for 

the Benefit of Maui A how caſily arc 
they eraded. Iflla- Law was: to be made 

this Seſſions! of Parliament, that no Action 
ſhould be brought in any of the ſuporiorr 
Courts for 1 Debt, it is but declating; 
for large Sums brings them wWithim the 
Dignity of the Genes If you recover but 
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a ſmall Matter, it is attended with extra- 
vagant Coſt; and if you complain to the 
Courts, in that Caſe there muſt be Motions, 
Rules,” Affidauits, Council, &c. which it. 


ſelf is too expenſroe; but Money muſt be 


found to ſhew Cauſe, if they ſhould mo | 


with all they have in the World to pro 
cure it: Some are not able to beat the Exs 
pence, but they muſt bear it or' ſuffer. 


Many of theſe" Inſtances are almoſt within” 


the Knowledge of every Man, and many IL 
could mention of my on Knowledge that 
have been ruined by that Means; and all 
this proceeds from tlie want of ſuch a Court 


of Conſcience every where: If ſuch a Court 


was every where eſtabliſhed, it would in Time 
leſſen the Number of Council, Attornies and 


Hollicitors; it would reduce the extraua- 
gant Price that is generally paid-for Places 


in the Law, ſo as to be little worth. And 
if the GENTUEMEN of the Law, who ſit 
at the Reccipt of Cuſtom, would bur do 
their Duty in their ſcyeral Stations, the At- 
torney would be at far leſs Trouble than he 
is at now: And pray give me Leave to ask 
this Queſtion, by What Authority does the 
Sheriff take the Poundage under an Execu- 


tion? You wilb no doubt tell me, that one 


Shilling in the Pound, for every Pound le- 
vied by him or his Officers, is -grounded 


on'a' good Act of Parliament: Admit that, 


is not that Money paid for the Warrant, 
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Appraiſi ing, Levy, Bill of Sale, Poſſeſ- 
fron, &c. No; you muſt pay for the doing 
of all that beſides, or you will never have 
your Buſineſs done; unleſs you greaſe the 
Wheels well they will not go, ſo expenſiue 

is Law; and yet I find it thus daily practiſed. 
1 ſhould have named the Philazer firſt, for 
he is grown ſo exceeding. idle, that if you 
go for a Writ you muſt dance after him ſe- 
veral Times before you have it, unleſs you 
do it yourſelf, in the mean time the De- 
fendant is gone. In the next place, the 
Sheriff is to grant a Warrant, then the Of- 
ficer muſt have the Management of that; 
perhaps he can't ſee the Defendant till dun- 
day, then comes the Civil Coal: But that 
is only where the ue e s Clerk has 
not ſent Word betore-hand ; for that is eaſi- 
ly and too often done, by deſcribing the 
| Place, and Addition of the Perjon. [De- 
fendant] in the: Writs :- That is delayed 
Term after Term before the Proceſs can be 
executed, and during that Time the De- 
fendant may have paid as much Civility 
Money as would pay half the Plaintiffs 
Debt. Then give me Leave to ask, What 
the Protonotaries do for the Money you 
pay for the Entry of the Pleadings. to 
them! They take the Moncy, and you do 
the Buſineſs, tho* they are paid for doing it; 
and if the leaſt Fault or Miſtake ſhould hap- 
ot _ making lach Entries, they ne- 
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ver refund; · but the Attorney beats all the 
Blame for doing what he is not obliged to 
do, and oftentimes ordered to pay the Coſt 
for ſuch Miſtake: So that, if every one was 
but to do his Duty in his Station, the At: 
torney would not be ſo much cenſured for 
others Faults CY he is. If an Attorney, 
vhoſe Practice is next Kin to Porterage, 
was but to be paid what he juſtly deſerves, 
it would be ſome Encouragement: But he 
does all the Buſineſs, and other People, 
ſuch as the Officers, Cc. take the Reward. 
How expenſive is it, after a Plaintiff has ob- 
tained judgment by default to execute a 
Writ of Enquiry of Damages? there muſt 
be had the Duty, Parchment, Signing. 
Sealing, Engroſſing, Subpenas, - Tickets, 
Service, and what not: Beſides executing 
the Enquiry. by the Sheriff, the Plaintiff 
muſt pay one Pound ten Shillings and up- 
Wards; when all theſe unneceſſary Expen- 
ces might be ſaved, if the Plaintiff, or any 
other Perſon, Was but permitted to make 
an Affidavit in Form, and annex the ſame 
to his Interlocutory Judgment of the Dar 
mages ſuſtained, then tax the Coſt, and take 
out Execution : This would e an caſy, 
cheap and . expeditious, Way of obtaining 
Juſtice, at. leſs than half the Expence the 
Duitor is at in that Caſe. And after all this ĩs 
done, the Plaintiff perhaps not a Penny the 
better for ſuch a Sit; 3 for before he can ob; 
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obtain: Execution to be executed, 4 Writ 
of Error is brought that colts thirteen Shil- 


lings and Sixpence, ſometimes one Pound, 


then two Pound; and half a Crown for the 


Allowance of it, and the Certificate that 
the ſame is allowed; then three Pound 
more for rranſtribing the Record, with' a 


Multitude of other Items, i beſt des ſpining 


out three or four Terms before the Fudg- 


ment can be affrmed: And by ſuch Time 
as all theſe Proceedings can be had, it uſual- 


ly coſts both Sides near thirty Pounds, and 


ſometimes more; ſo expenſive is Law, 5 


tedious and 88 þ wes Fam, 
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is a grievous Practice, and wants a Re- 


medy ; pray what d do you look 1 05 to be 


3 LES 
a uten e 


„ HH 0 * — 


: 


D H 1 L. A 2. 


IAI that 4 Grievance which i is OP ect. : 


ea by ſome to be 4 Rule ot Pratfice in 
the Law, that is, either Epil in itſelf, or 
doth ofentimes prove to be an "Evil, and 
that wherein a better Rule or "Proffice may 
be found out and uſed; or tlie want of 4 


Rule or Law that may ſerve. to prevent 


or take. away ſome Evil, that is or may be, 
or to introduce ſome Good; or the depart- 
ing from, or Neglect of, the Execution 

Ls and 


vo have often hinted.” that the Law 
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and Practice ol a Rule or Lay tliat is 
od. Some Rules and Practices I have al- 
ready and ſhall hereafter mention, that are 
really Grievances; not in the Law, but in 
the Practice of it; and it is ſcarce. ænowin,, 
two Terms together, what is Law or What 
is Practice: As to my on part, Lwilliſtudy 
no more of either; new Faces make new 
Laws, new Laws ocoafioh new Rules; and if 


irregular: 1 What is Law in one Court, 
is not all Law in another; if it was, why 

ould. one: Court reverſe the Judgment of 
another? Why cannoritke Law and Practice 
be every where the fame?! If Solomon was 


has told us, that Ther 
under the Sun: If he was living now, He 


ther he nor out Forc-tathers- apprehended; 

if they did, Why were not the dame Laws 
made Centurics ago that arè made lately! 
cannot aceount for this any other ways, 
than by: attributing! it to the Licentiouſ- 
ne(s: ande Degeneracy of Mankind in our 
Days, to what it was in former Ages. Be- 
ſides; . there are ſome I lings that are yet not 


in the Practice, Theory: and Principles 
of the Lam which want Amendment, 
and others that are . againſt the 
0 N Proceedings and | Execution 
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vou are- not constantly attending the Ob. 
ſervation of them, crery Thing Will 1 9 


alive he could not know it all, though he 
SIS" nothing ne 


would find many Things nete, Which nei⸗ 
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% of the Law. There arc ſome T hings 
uſed; forbidden by the Doctrine or Rules 


of Law, or they are againſt the Theory and 
Practice of both. In theſe Caſes what 
can we do? Our Judges obſcrve Grievan: 
ces as often as they come before them, and 
endeavour to redreſs them: And it is im- 
poſſible to rectify all Miſtakes at once, or 
for me to write what might be ſaid therc- 
on. Some few Omiſſions in the Law 1 
have reſerved for the laſt of our Converſa- 
tion, which I will leave with. Four in IF ett 
8 ing tO conſider. chan 11.47 
IMI TION Ed before; if you — 
that the Law Was fredlibus, eupenſiue and 
uncertain; and that frequently: ariſes from 
long and ſpecial Pleas,” which muſt be al. 
ways figned by: Council except ſome few 
But if the GENERAL ISSUE. was to be 
pleaded in all Caſes whatſoever (the fame 
4 it is in Fellonies) it would be much more 
eaſy for the Subject, and Jeſs expenſi bt. 
And the Method I would humbly propoſe 
in ſo doing would be, to give a Note or 
thort Memorandum: to the Plaintiff's: At. 
torney, at the Time of pleading of the Jpe- 
dial Matter, ſuch as he/intends-to give in 
Evidence at the Trial of the Iſſue, to be 
joined between the Parties, whether it was 
an Adt of Parliament, Releaſe, Satisfac- 
tion, Coverture, Cuflom, c. or any thing 
elſe chat might Hayy * — in 4 or 
"LO | Ae. 
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Abatement. to the Plaintiff's Cauſe of Ac- 


tion ; the doing whereof would be more 


effectual for all Parties; and leſs dangerous. 
I have ſeen ſo many of theſe Inſtances up- 


on the trying of Iſſues, after the ſpending 
of a great deal of Money in making up the 
Record; ſummoning the Jury, feeing Coun- 


cil, ec.) ſomething. ſtarted up, though ne- 


ver ſo much as thought on before, or if 
premiſed, the ſame had been kept in reſerve 


until that Time: So that the Plaintiff has been 


oftentimes non. ſuited, which might have 
been avoided, if ſuch Note or Memorandum 


had been given with the Plea, of ſuch Spe- 


cialty ſo intended to have been given in Evi- 
dence; and that the General Iſſue, in all 
perſonal and mixed Actions, ſhould be in 
theſe or ſuch like Words, T. hat the Plaintiff 


hath no. ſuch Cauſe of Complaint, as in his 


Declaration. he has alledged. And the 


Reaſon why. ſuch a er ja would be of 
great Uſe is, that the Plaintiff would be in 
leſs Danger in his Suit; becauſe the Nicety 
of Pleading, and the Vaxiety of Paſſages 
therein, would be all taken away, and the 


Officers of the Courts, whoſe Buſineſs it is 


to enter them, be lefs liable to thoſe Miſ- 
takes which ſometimes they have committed : 
Let them be never ſo careful in ſo doi 


tis plain that a good Cauſe has been often- 


times loft, an honeſt” Man undone, and 


-Mithour a: 615 Jar! if the Pleadings | 
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( 46 3 
were Fort and certain, the Paſſages of the 
Proceſs in Suits not ſo many, there would 
not be ſo many fatal Miſtakes in the Law. 
ANOTHER Reaſon that makes the Eaw 
tedious and "expenſive is, the E Diſtinckion of 
Courts in Oppoſition to Lat and Equity, 
Which ate the Fruits of many Suits: & Court 
of Lato will tell you, that it is a Matter of 
Equity rather than Law; and that ſuch 
Court has not Cognizance of this or that: 
A Court of Equity will oftentimes direct 
an Iſſue at the Common Law, alledging, 
that the Matter is not cognizable before them; 
and that after the Ihe is tried, the Parties 
muſt reſort back again to Equity for further 
Direction: Would it not be much more 
caſy to the Suitor, that the Judge or Judges 
of ſuch Court of Law or Equity, ſhould 
always have Liberty in ſuch Caſes to ask 
to their Aſiſtante a judge of the other Court, 
and ſo determine the Matter at once whe- 
ther it was Law or Equity, and the ſame 
ended or determined in the Court where the 
Cauſe began? This would ſtill be an Eaſe 
to the Subject, and an n End at once made of 
the r 1 1 
L r us now eugulre dw che Sheriff be. 
haves himſelf after the Plaintiff has obtain'd 
his Judgment 1 to get Execution thereon exe- 
cuted, in the doing whereof the Plaintiff 
is greatly delayed; and when the Sheriff 
has levied the Money, the Plaintiff or his 
| * 


% 


( 
Attorney can ſcarce get it of him: For 
he will, if he pleaſe, make the Plaintiff 
ſtay a long Time for his Return. If he 
or taken the: Defendant's Goods in Exe- 
cution, he will frequently put the Plaintiff 
to the Expence of a neu Mrit, called Ven- 
Aditione exponas; then you muſt wait the 
Return of that, and will not oftentimes 
pay the Money at the Time appointed, but 
put the Plaintiff off until the Sheriff is com- 
pelled by Rule of Court ſo to do, and can- 
not have of the Defendant or the Sheriff 
any. Coſt by reaſon of ſach Delays : How 
often do they make frivolous and. falſe 
Returns, and put the Plaintiff upon a ne 
Suit, eſpecially if he has levied a large Sum 
of Money, or taken the Defendant and his 
Goods upon a Capias Utlegatum, the In- 
tereſt of which very often will pay for de- 
fending the Suit with a conſiderable Over- 
plus. And theſe are not all, or the only 
Steps that are taken in ſuch Caſes; but the 
OF FICER, who has the Execution of the 


: Proceſs, generally plays his Game 

- firſt, and is very often in Fee with half Jis 
Hundred, or Liberty, and many of them 
with half a County: For I have known an 

| Officer get fifty Pounds as his CHR ISH MAS 


Box by ſmall, Sums, and ſome Perſons, 
.whom he knows to be in unfortunate Cir- 
cumſtances, pay quarterly; and if they re. 
ute lo to do, ate immediately brought up- 
05 | | | On 
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on Juries, unleſs they pay to be excuſed; 
which is another Method of impoveriſhing 
them: But if none but Men of Fortune 
were to be called upon ſuch Offices, who 
can beſt ſpare their Time and Money to 
ſerve their Country, it would be giving the 
Tradeſmen and Farmers a better Opportu- 
nity to pay their Rent, Taxes, & c. and the 
ſummoning Officer prevented from being 
ſo oppreſſive and extortionate. How can 
Officers build Houſes, and get ſuch good 
Eſtates, as many of them do in a ſhort Time, 
unleſs they have ſome extraordinary way of 
getting them? You will tell me perhaps 
they are neceſſary Ewits; neceſſary they 
may, but good they ought to be: And if 
the Sheriffs were upon Complaint to be 
amerced for every Act of Violence, Op- 
preſſion and Extortion committed by their 
Under- officers, Mankind would be leſs liable 
to the many Misfortunes that by the want 
thereof are frequently brought upon them. 
ALL Laws that are from time to time 
made, were moſt certainly made for the 
Preſervation of Mankind in general, and 
well intended; but the Tediouſneſs, Ex- 
penſtueneſs and Uncertainty in the Execu- 
tion thereof is not their Fault, or the Fault 
of the Judges, but in the Practice of the 
Lad, and the needleſs Uſe of ſo many Of- 
fices and Officers, obliging the Attorney to 
run half over the Town, from one place 
1180 | | | | : | to 
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ſeal that, another to enter it, another 70 
tale it, and to put it on a Bile: Why 

can't all this be done by one Perſon, if it 
were neceſſary, and in one Place, like the 
King's Bench Office, where almoſt all that 


is neceſſary in the Law to do in that Court 


is done? But the Clerk of the Judg ments 
has lately raiſed his Price in ſigning Inter- 


locutory ones to ſix Shillings and Sixpence, 
and he does nothing but enter the Cauſe 


in a Book, marks the Margin of the Decla- 


ration with an unintelligable Term of En- 


ter Rule; for what or how it is reckoned, 
I can't tell: He ſeldom uſed to take but 
three Shillings and Sixpence, how the Caſe 


is now altered muſt be left to the Gentle 
men. of the Law, who it at the Receipt of 


Cuſtom. Were CORNELIUS A 


GRIP PA now alive to review his Va- 

nity of Sciences, what do you think he 
would ſay of. the Law: ? In truth 1 can't 
tell which part thereof he would fix upon, 
whether the Statute or Common Law, or 


Equity, the Civil Law or Canon L , 


&c. it would be a greater Task. than what 
he has attempted in that Book. 


I TEEREFORE intended to have oiven 


| Tour an Account of the Number,of Offices 


and Officers of the Courts of Law and 


Equity, together with the Civik and Canon 
aus, petty Courts in and about London; 


but 


to another, for one to ſign. this, another 
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but that would be a Subject fit for a 
large Volume: And as moſt of them, by 
long Experience, are well known to the 


Attornies, I ſhall wave that, and peep in- 
to the Courts of Equity, whoſe Proceſſes 
are reaſonable enough. But let the Cauſe 


be never ſo ſhort, if an Account is direct- 
cd, it is well if you get through it for 
two or three hundred Pounds, and be two 
or three Years a ſpending it. And firſt, let 
us look into the Six Clerks Office, with 
whom all Bills and Anſwers are or ought 
to be filed. It is true, they are called the 


Six Clerks, but they have each of them ten 


others under them who copy thoſe Bille 
and Anſwers, for which you pay ten Pence 
per Sheet; every Sheet does or ought to con- 
tain ninety Words, and ſome of them make 


large Volumes. It is true, the Six Clerks, 
or the Sixty, do but very little for their 


Money ; moſt. of them. employ ſome of 
the ragged Regiment to do all the ſlaviſh 
Part, and their Maſters take Care enough 


to ſet down what they have done: But how 


or to whom the Fees of this Office are di- 
vided, is beſt known to themſelves. Step 
out of that over the way to the Examiner's 
Office, there you pay one Shilling and Two- 
pence per Sheet, for what the Clerk in 
Court does for ten Pence: And frequently 

twenty Ponnd is paid at a Time for Copies 


= 


. + i,” ꝗ— Ä Q ²˙ OT ELL 


aki. 


( 51 ) 


of the Interrogatorics and Depoſitions. I 


have nothing to ſay to the Council, when 


the Cauſe comes to be heard, how little 
they do for a twenty or thirty Pound Fee: 
The next place you muſt go to is the Regiſter 
to draw up the Decree, and, in order to 
ſpin the Length of that out, you muſt lcave 
a Brief of alf the proceedings, and Money 
for the ſame; and in about three Months 
afterwards you get it, and therein are recited 


all the Bills, Anſwers, Oc. and if there 


arc many Parties, cach perhaps take one, 
and pay large Sums for doing the ſame, 
when the Decretal, or ordering Part there- 
of, is all that was materially neceſſary : 
After that it muſt be entered in a Book, there 

to be kept as of Record, which, if only the 
ordering Part of the Decree was to be men- 
tioned, it would not amount to the one tenth 
part of the Money ; and though the Cauſe 
is determined in favour of the Plaintiff 


or Defendant, as one would imagine, and 


almoſt at an End, it is but in fact juſt be- 
gun; for now comes on a Load of Expence 
in attending the Maſters, and obliging their 
Clerks: And if you are not very profuſe in 
your Warrant, Charges and Diſcharges, nay 
oftentimes litigious to increaſe the Buſineſs, 
you will be certainly remembered when 
your Bill comes to be taxed; for if once the 
Clerk takes it in his Head, that you have 

BD 2 bilked 
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bilked him or his Maſter of one Fee, you 
will be told as I was lately, .by one who 


thinks himſelf A VERY HANDSOME FEL- 
' Low, that the Maſter would remember me 


when my Bill came before him; which I 


afterwards. found to be true, for he would 
not allow in my Bill what I actually paid 


him out of my Pocket, becauſe the Clerk 
denied it, nor yet the Fees that were juſtly 


due to me that he allowed to other Per- 


ſons: Another Reaſon was, that my Bill was 
very nicely carved, the oppoſite Party came 
uſually in a Coach or Chariot, though nej- 
ther of them paid for: His uſual Method 
when he. entered the Chambers, was with 
a low ſubmiſlive Cringe, or Bow of Ado- 
ration, adding, dir, I am your moſt obedi- 
ent and very humble Servant ; for Addreſs 
is a great Matter in the Law. Thercforc 
take my Advice, whoever ye are, my Bre- 
thren, that ſhall hereafter. happen to go to 
that Place, be ſure you cringe, bow, ſub. 
mit yourſelf in the moſt humble Poſture 
imaginable, not forgetting to come in a 
Coach, with a fine Coat, a laced Waiſtcoat, 


black Velvet Breeches, Silk Stockings 


with High Clocks, large Buckles ſet with 
. Briſtol Stones, a laced Hat under your 
Arm, and a Fogtmarn to bring your Clock. 
But you muſt firſt get in with the Clerk; 
tip him a Guinea, you are well recommend. 
ed, and your Buſineſs ſoon diſpatched : Now 

+ and 
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and then take the Clerk home with you to 
Supper; and by all Means when you attend, 
don't forget to ſay, upon my Honour it is 
ſo and ſo; I would have waited upon you: 
ſooner; but my Lord * * X ſent his Servant 
to ſpeak with me on Matters of great Im- 
portance : You would not imagine what In- 
fluence it makes, and gives 2 ſurpriſing Turn 
in the Matter then depending; and often- 
times it has gained more Weight in a Cauſe 
than an honeſt Man's Oath. And thus you 
may perceive what Money and fine Cloaths 
does, it often hinders Juſtice taking Place 
by having Reſpect to Perlons. And theſe 
are not the only Hardſhips that Mankind 
labour under to obtain Juſtice ; but 1 ſhall, 
by way of Concluſion, enumerate many 
Cafes which ſeem Hardſhips in the Law, 
over and above the Expenſiveneſs, Tedi- 
ouſneſs and Uncertainty thereof, which I 
have endeavoured to make appear, though 
it is not the tenth part of what might be 
faid thereon. I ſhould have ſaid ſomething 
| about the Report. Office, and the great Sums 
paid there for filing them, and the Tediouſ- 
neſs of Exceptions thereto, and the Expen- 
hveneſs of hearing them; and perhaps after 
fall, the Matter muſt go back again to the 
| Maſter to rectify: So that it is an idle Queſ- 
tion for Clicnts to ask when their Buſineſs 
will be done, or at what Expence; a Man 
may gueſs at the Time within a Year, or 
"= 3 per naps 
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perhaps within a hundred Pounds what it 


will coſt to go through it, ſo expenſive and 
Tedious 1s Law. If Orders and Decrees in 
the Court of Chancery were but drawn up 
in that conciſe Form as they are in the Court 


of Exchequer, very little more than the or- 


dering Part being therein mentioned, and 
Reports contracted, Juſtice may be obtain 
ed at a much cheaper and expeditious Man- 
ner; and if the Clerks in the Exchequer 
were but as induſtrious as the Clerks in, 
Chancery, it would make the Buſineſs and 
Practice of the former much more expedi- 
tious than it is, though their Method of 
Practice is partly the ſame; and therefore I 
muſt at preſent take my Leave, and let the 
Courts of Equity and Good Conſcience, as 
long as they pleaſe, reſtrain and over-rule the 
Rigor of the Common Law. I would have 
mentioned ſomewhat concerning the Eccle- 
ſiaſtical Courts; but I think that the Pro- 
ceedings there are far more expenſive than 


thoſe before mentioned, and ſo Gop be 
with you. 


P HILO VN. 

PR Ax ſtay a little longer, and give me 
your Opinion concerning an Act of Parlia- 

ment, entitled, An Act for the Relief of 
Debtors with reſpect to the Impriſonment 
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tiff or Suitor has in that Reſpect, how it is 


conſtrued, or for whoſe Benefit was it in⸗ 
tended | ? 


3 P RIAL AL RES 

My Time is but ſhort, otherwiſe I would 
explain it to you fully, according to the true 
Intent and Meaning thereof, and ſhew that 
it was well intended, how it has been ex- 
plained, and what Objections ariſe from 
ſuch Determinations; but that would be a 
Matter too copious for this preſent Occa- 
ſion, and therefore I ſhall only ſlightly touch 
upon it. That Act was moſt certainly in- 
tended for a general Relief for all Mankind 
whoſe Debts did not exceed in the whole 
the Sum of One hundred Pounds, let 
there be never ſo many ro make up that 
Sum ; but before any Relicf can be obtain- 
cd thereon, the Plaintiffs muſt proceed to 
aſcertain their Debts by proceeding to Judg- 
ment : For neither the Plaintiff or Defen- 
dant can haye any Benefit thereby till the 
Defendant is charged or taken in Execution, 


and he thereupon committed to Priſon, 


where he mult lic for a long Time, wait- 
ing perhaps for the Day of Judgment and 
Execution; and ſuppoſe only one Perſon 
ſues him to an Execution, the Defendant 
muſt deliver up all his Eſtate and Effects to 
be diſcharged from that only ; and is ne- 
ver the nearer being diſcharged from all his 
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Debts, becauſe he may be arreſted at ano- 
ther's Suit, and fo impriſoned again; which 
makes the latter End of that Man worſe 
than the firſt: And ſo he may be arreſted 
and impriſoned from Time to Time; ſo that 
ſuch a Man's Life is one continued Scene of 
Miſery ; nor is the firſt Perſon who ſues him 
to Execution obliged to divide the Debtor's 
Eſtate and Effects amongſt the other Credi- 
tors that has not ſued him: And this is not 
the bare literal Meaning thereof, for it has 
been deemed otherwiſe in ſome Men's Caſes, 
that if any Perſon's Debt, and the Coſt ad- 
ded thereto, ſhall not exceed the Sum of 
One hundred Pounds (he) that is the Debtor, 
ſhall be diſcharged from that Debt only : 
And ſuppoſe he ſhould be charged at the 
Suit of divers Perſons, none exceeding One 
hundred Pounds, they may all join to give 
him the Allowance of two Shillings and 
Fourpence per Week; and let him de dil- 
charged from all his other Debts except one 
to detain him, this is an Evaſion of the 
Law : Fora Man may by that Mcans be de- 
tained his whole Life, and it has been the 
Death of many a Perſon, as well as the 
Ruin of many a Family. The Romans of 
old had a moſt excellent Law, as you will 
find mentioned by Cælius Rhodiginins, 
L. 15. C. 17. who tells you, that there was 
an ancient Froſcription or Cuſtom, that the 
Perſon's Goods, meaning a Debtor' s, that 
TS, would 


5 (s7) 
would not appear in the Court, ſhould be 
ſet at Sale to ſatisfy his Creditors ; the Form 
whereof was thus: „ The Creditor, 
« having obtained Leave of the LORD 
« CHIEF JUSTICE to proceed in this 
« Manner, he committed the ordering of 

the Sale to one principal Creditor, and 

&« he, in the Name of all the reſt, folemn- 
ly proclaimed in the chief Places of the 
« City; as you may find in Roſin. Antiq. L. 9. 
« C. 12. the following Words, after naming 
« the Occaſion thereof, ſays, Ille debitor 
« noſter in ej uſnodi cauſa eſt, ut bona eus 
% divendi debeant, nos creditores patri- 
monium ej us diftrahimus quicamque 
emere volet adeſio.” From thence you may 
perceive what a ſtrict and great Regard was 
had to the Liberty of Mankind in general 
in thoſe carly and Heatheniſh Times, who 
fell under theſe unfortunate Circumſtances ; 
their Goods and, Inheritances were imme- 
diately confiſcated for the Payment of his 
or their Creditors, not waiting tor the Forms 
of Proceſſes in the Law: For as ſoon as a 
Petition was exhibited, requiring the Party 
Defendant to appear and ſhew Cauſe why 
he neglected to pay this or that Perſon what 
was due to him or them, the Party Defen- 
dant being ſummoned and neglecting to ap- 
pear, was a ſufficient Foundation for ſuch a 
' Confiſcation. And if this Method was to 
be uſed. now, Inſtead of proceeding in ſo 


long 


cc 


en 
long, formal and expenſive Manner, Law- 
ſuits would be contracted, and the Credi- 
tors ſooner enjoy their juſt Dues ; the Debtor 
would have leſs Opportunity of ſpending all 
his Creditors Money in Priſon ; and it would 
be a Means of preventing the utter Deſtruction 
of both Debtors and Creditors: And if able- 
| body'd fingle Men thus diſcharged, were to 
be ſent or taken into his Majeſty's Service 
to ſcrve their Country for a Livelihood, it 

would hinder them perhaps from being kna- 
viſhly inclined, which moſt Perſons in Pri- 
fon learn a great Share of, through bad Pre- 

cepts and Examples. For let them go into 
Priſon never ſo ignorant, and ſtay there but 
one Year, they will talk of nothing but Law 

all that Time, where they learn more Expe- 
rience and artful Tricks than an Attorney 
will in ſeven; and when they get once diſ- 
charged from thence, they turn Land-brokers, 

or Splitters of the Law, by ſtirring up 
Strife, and ſetting Mankind together by 
the Ears in order to get a acceſſary Support 
of Life; ſo dangerous is a Priſon. If there 
was a Proviſo in every inſolvent Act, or 
A of Grace, that ſuch able-body'd Men as 
ſhould be found in all the Priſons in this King- 
dom, fit for his Majeſty's Service either by Sea 

or Land, ſhould not be diſcharged without en- 

tering into the Service, What a prodigious 
Army would Gy make? There would not be 
Tr 10 | 
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81 many Petitions to the Parliament as annual- 


ly there are, nor ſo many Thouſands procure 
themſelves to be made Priſoners, to wait the 


favourable Opportunity of ſuch Acts to de- 


fraud their Creditors; they would not be ſo 


fond of a Priſon as many of them are: And 
ſuppoſe, on the other hand, that there ſhould 
be a Peace, and no Occaſion of their Ser- 
vice in that Capacity, how many Thouſands 


of Acres of Land are in this Kingdom that 


lie waſte, barren and uncultivated, which 


the Labour and Induſtry of ſuch Men might, 


if they were to be employed, improve and 


make good: Such an Undertaking as this 


would be a ſufficient Employment, not on- 
ly for ſuch able-body'd Men, but it would 


alſo ſuit the Age of almoſt every Perſon ſo 
diſcharged from his Confinement, and be a 


Means of providing for himſelf and Family; 
and not only ſo, but the Profits ariſing there- 


from, I might venture to ſay, would be al- 


moſt ſufficient to maintain the Dignity of 
the Crown: It would likewiſe be a Means 
in a little Time to reduce the great Num- 

ber of Taxes that are at preſent paid; it 
would maintain the Poor, aſſiſt our Neigh- 
bours abroad by Sale of our Graifi and Com- 
modities: In ſhort, it would make our King- 


doms the greateſt and moſt flouriſhing of any 


inthe World, and alſo prevent the inferior 
Sort of Mankind by ſuch Proviſion from en- 


J tering into the ie of foreign Nations 
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Management thereof, or the Means of do- 


will give you in writing what I have collect- 
niencies; ſo pleaſe to excuſe, Sir, your very 


| ful = moſt obedicnt Servant, ow 


el ST 


to fight againſt enitſeives; But to conduct the 


7 
Tei, 
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ing it, I intend for another Cœiwwerſation; 
only give me Leave at preſent to ſtep to 
Dinner, for I hear the HORN, and then I 


ed in the Law, to be Miſtakes or Inconve- 


humble Servant —— Philon. Your thank- 


ir 


WII met again, Philalethes, I hope 
your little Repaſt in the en has enabled _ 
to proceed. ee ; 


PHILA "i 
'I'viy promiſe to leave wich you an Ac- 


count in writing of ſome Miſtakes or Incon- 


veniencies I find not remedied in the Law, 


of which there are marty amoneſt Merchants, 


Tradeſmen, Shiping, Manu faftures, the 
Militia, Exportation, Importation of 
Gods, &c. and others relating to Accounts, 
Admimiſirators, Executors, Errors, Ap- 


peals, Arbitrations, Awards, Pariſh- Laws, 


Attornments, Diftreſſes, Bowers, Bank- 
rupts, Barretors, Maintainance, Deeds, 
Fellonies, Debts grantable or aſſignable, 
&C. theſe and Hundreds more I could 


name that the Law has not provided a ſuf- 
went Nemec againſt; and there are many 


Laws 
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7 not regarded, others obſolete ard TY 
leſs by the Length of Time; and ſome ſeem 
to be very hard and penal, which my Time 
at preſent will not permit me to mention: 
But as I am 4 Lover of Truth, and ſpeak 
the ſame out of an honeſt and jult Intention, 
without Partiality or Hypocriſy, whatever 
is herein miſtaken I hope to ſee rectified, 
and what done amiſs be over-looked, and 
what deficient be ſpeedily amended. And 
as I muſt draw to a Concluſion, and not 
{well this ſhort Tra& into a Volume, but 
leave. the Amendments aforeſaid to wiſer 
Heads and better Judgments, I muſt bid you 
farewel. Take this Paper-Writing I pro- 


miſled to leave with you, it is all at preſent 
from 


PHILALETHES. 


POSTSCRIPT 


HAT the Law of Dower is a hard 
Law to Wamen, that they may not 


have the Thirds of all their Husband' s Rever- 


ſions and Rents, as well as of their Lands 
and Tenements in Poſſeſſion: 


THAT the Law forbiding Aliens and 


Strangers, that are not our Enemies, to 
carry on a free Trade with us, has been 
thought hard; but it is greatly overlook 3 
Iax the Law forbids a Man to build a 
Houſe except he can lay four Acres of Land 
of Inheritance to it : 


Tnrar by an Outlawry in civil Aftions | 


a Man forfeits all his Goods and Chattels, 
though he never had Notice of any ſuch 


Proceedings, nor can he poſſibly prevent 


it, and the Forfeiture. thereof gocs to the 
Crown, whercby the Plaintiff in i the Action 
is further from his Debt, unleſs he puts him- 

ſelf to great Expence; and a Perſon out- 
| Jaw'd: for Felony not only forfeits all his 


Eſtate, but may loſe his Life, and pcrhaps 


have no Notice of it; or a Perſon flying for 
Fellony forfeits his Eſtate, though he aftcr- 
wards appears and is found innocent: 

Thar the Wife and Children, in Caſes 


of Treaſon and Felony, ſhould be puniſhed 


for their Father's Offence, with the Loſs 
of all their Eſtate, tho' the Children might 
be entitled by Deſcent ; ; 


I 


Taar 
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5 AT the Law of Waif, which is where 1 
one hath ſtoln my Goods, and is ſo cloſely = 
purſued that he is forced to leave the Gods 
theſe Goods are forfeited to the Lord of the L 
Mannor where they are _-: 
THar all the Creditors of a Perſon con- 
demned for Felony- loſe their Debts, and g 
the Felon's Eſtate forfeited to the Crown: — 
Tn Ar an Inſimulcomputaſſet can never 
be unravelled, either in Law or Equity, let 
there be never ſo many Miſtakes therein: 
_ THAT a Survivor, in caſe of Jointennan- 
cy, doth take all: + 
Tax Statutes are frequently extended 
without Notice given to the Conuſor: 
_THar Corporations are not chargeable 
for the Debt it oweth as a ſole Perſon is: 
THAT Entries into the Claims of Land | 
are frequently made in ſecret : 
..-THar the Grantee of a Reverſion in ma- 
ny Caſes cannot have a good Grant of the 
Reverſion till the Tenant Attorn: 
TAr an Action of Debt does not lie 
for a Rent upon a Grant in Fee-limple, or 
Leaſe for Life, as it does upon a Leaſe for Vears: 
THAT a Debt is not aſſignable over from 
one to another, except a Ball- Bond, Promiſ- 
ſory- Note, Debts by a Commiſſion of Bank. 
ruptcy, or ſpecial Act of Parliament for that 
| Fur and Debts to the Crown: | 
THAr a Rent may be extinct or. ſuſpend:) 5.4 
ed 115 che ee of the Land : b 
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= 5 H AT; aFoint-tenant, or. rec 
mon, not the Heir of him that 18 oh 

nnd. or Poſſeſſion again 
4 may Har: 55 0 


ti Lands ha eſchear rather tha de. 


ſcend to the Half. blood! 1 
: f HAx a Man may have an Eſtate at lis 
,poſal, and yet the ſame not liable to his 
z and he that has the Tenement by Deſcent ot 
Gift, he may difpoſc of it as he plcaſesʒ nor ate 
oh of uh Angel han to his Deb: 
Hands vl the 
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1 "hoard by theſe 
he, _— an 1908 —_— e an Hecu 
3 rt no Heir atLaw hall be anſwerab!: 
. br an ſmali Contract Debt due or owiv: 
tmſtom his Anceſtor, ceſs the ſnteſtate 464: 
His Heir by His Deed fo to do, let there bg 
ver ſo much owing, even tho the Eſtate w i 
- Pure chaſed with rhe > Creditor Money. Man, 
more Caſes could mention which. ant 1 
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